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The purpose of this recommendation by the New York State Law Revison Commission is to
darify certain provisons of Artide 81 of the Menta Hygiene Law taking into account issues that have
come to the Commission’ sattentionwithrespect to the statute.! The proposed amendments are described
in the order in which the affected provisions appear in the Satute.

The firg set of amendments addresses several concerns regarding the definition section, section
81.03. The definitionof “available resources’ is not intended to be exclusive so the proposd clarifies that
available resources include “hedlth care proxies’. Subdivison (e) of section81.03 isamended to read as
follows:

"avalable resources’ means resources such as, but not limited to, vigting nurses, homemakers,
home hedlth aides, adult day care and multipurpose senior citizen centers, powers of attorney, hedth care
proxies, trusts, representative and protective payees, and resdentia care facilities.

The definition of “life-sugtaining trestment” which currently appears at section 81.29(e) is added
asanew subdivison to section 81.03. The suggestion has been made that the absence of any reference

to life sustaining treetment or subdivision (e) of section 81.29 inthe definitionsection could midead the a

reader not familiar with section 81.29(€) into thinking that a guardian may exercise power to make life

1 Over the past ten years since the statute’ s enactment at the recommendation of the Commission,
the Commission has followed the implementation and judicia interpretation of the statute and has met
regularly with organizations who regularly work with article 81 proceedings, including representatives from
the Office of Court Administration (OCA), the Office of Guardianship Services, the New York State Bar
Association (Elder Law and Trusts and Estates Sections, and the Committee on Issues Affecting People With
Disabilities), Mental Hygiene Lega Service (MHLS), Brookdale Institute on Law & Rights of Older Adults,
the local Departments of Social Services (DSS), the Human Resources Administration of the City of New
York (HRA), members of the Association of the Bar of the City of New York and New York County
Lawyers Association, and several private practitioners.



sudaining treatment decisions. 2 Section 81.29(e) defines “ life sustaining trestment” and makes clear that
aticle 81 is neutrd on the subject of life sustaining treetment decisons. There is no statutory authority to
permit the exercise of that authority nor to prohibit its exercise. The courts and the parties must be guided
by the common law. This amendment to section81.03 diminatesthe potentia for confuson. Subdivision

(j) of section 81.03 isadded to read as follows:

i) “life sugaining treatment” means medicd trestment whichis sustaining life functions and without

which, according to reasonable medica judgment, the patient will die withinardaively short time period.®

Definitionsfor “fadlity” and “menta hygiene facility,” two termsthat are used frequently throughout
the statute?, are added to section81.03. Defining theseterms a the beginning of the statute will streamline
later sections and make reading the statute easier. Section 81.03 is amended to read asfollows:

(k) facility means afacility, hospitd, or school, or an dcoholigm facility in this state as such terms
are defined in section 1.03 of this chapter, a substance abuse program as such term is defined in section
19.03 of this chapter, an adult care facility assuchtermis defined in sectiontwo of the social serviceslaw,
or aresdentia hedth care facility or a genera hospital as such terms are defined in section two thousand
eight hundred one of the public hedth law.

(1) menta hyaienefadilitymeans ana coholismcommunity residence, an a coholismfadility, afadlity,
ahospita, aresdentia care centers for adult, a school, or a substance abuse program as such terms are
defined in section 1.03 of this chapter.

2 See, e.g., Robert Abrams, Guardians and Decisions Regarding Life Sustaining Treatment,

N.Y.L.J, Nov. 9, 1994 at 1.

3 Thislanguage is taken verbatim from section 81.29(e) of the mental hygiene law. The language
as it appears in section 81.29(e) will be deleted as part of these amendments. See Recommendation at page
29.

4 The language regarding facilities appears in: section 81.05 (venue); section 81.06(7) (who can
petition, the CEO of a facility); section 81.07 (notice to the facility); section 81.09 (court evaluator can be
MHLS if the patient is in afacility); section 81.31 (service of a copy of the annual report on the CEO of the
facility and the MHLS) and section 81.33 (service of final report on the CEO of the facility and the MHLS).



Amending section 81.04(b) darifies the jurisdiction of the surrogate’'s court over aticle 81
proceedings by conforming the venue provisionfor surrogate’ s court to that of the other courts which have
jurisdiction over guardianship proceedings.® The venue of surrogate’ s court in guardianship proceedings
is limited to persons who reside or are physcdly present in the county where the surrogate’' s court
proceeding is pending. Section 81.04(b), as currently written, has been interpreted to require that a
petitioner for an dleged incapacitated person residing out of state who isthe beneficiary of aNew York
edate firds commence a guardianship proceeding in supreme court and then appear in surrogate' s court
with the order of appointment. ® To correct this interpretation, section 81.04 is amended to read as
folows

(b) Notwithstanding the provisons of subdivison (a) of this section, when it appears in any
proceeding inthe surrogate's court that a person interested in an estate is entitled to money or property as
abeneficiary of the estate, or entitled to the proceeds of any action as provided in section 5-4.1 of the
estates, powers and trusts law, or to the proceeds of a settlement of a cause of action brought on behalf
of an infant for persond injuries, and that the interested person is a resdent of [or] is physcaly present,
or has any property in, the county in which the proceeding is pending and is dlegedly incapacitated with
respect to property management under the provisons of this article, and the surrogate's court is satisfied
after a hearing or trid in accordance with the provisons of this article that the interested person is

incapacitated with respect to property management, the surrogate's court shal have the power to order
relief for that person withrespect to property management inaccordance withthe provisons of thisarticle.

Conggent with the amendment defining a*“facility” in section 81.03 of the Statute, section
81.05 is amended to diminate repetitious language fromthe statute and correct anoversght in the origind

statutewnhichinadvertently omitted the word “guardian” fromsubdivisonb of section81.05. Section81.05

5 SeeN.Y. Menta Hygiene Law §81.05(a).

6 See Matter of Bowers, 164 Misc.2d 298, 624 N.Y.S.2d 750 (Surr. Ct. N.Y. Co. 1995).
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is amended to read as follows:

(8 A proceeding under thisarticle shdl be brought inthe supreme court withinthe judicia didtrict,
or inthe county court of the county inwhichthe person aleged to beincapacitated resides, or isphysicaly
present, or in the surrogate's court having jurisdiction pursuant to subdivision (b) of section 81.04 of this
article. If the person dleged to be incapacitated is being cared for as aresdent in afacility [, hospitd, or
school, or an dcohalism fadility in this state as those terms are defined in section 1.03 of this chapter, a
substance abuse program as that term is defined in section 19.03 of this chapter, an adult care facility as
that term is defined in section two of the socia serviceslaw, or aresdentia hedthcarefadility or agenerd
hospita asthoseterms are defined in section two thousand eight hundred one of the public hedlthlaw], the
residence of that person shdl be deemed to be inthe county where the fadility islocated and the proceeding
shdl be brought inthat county, subject to application by an interested party for a change in venue to
another county because of the inconvenience of the parties or witnesses or the condition of the person
dleged to be incapacitated. If the person aleged to be incapacitated is not present in the date, or the
residence of such person cannot be ascertained, the residence shdl be deemed to be inthe county inwhich
al or some of such person's property is Stuated.

(b) After the gppointment of a guardian, temporary guardian, specid guardian, standby guardian,
or dternate standby guardians, any proceeding to modify a prior order shdl be brought in the supreme
court, county court, or surrogate's court whichgranted the prior order. If, at the time of the gpplicationto
modify a prior order, the incapacitated person is being cared for as a resdent in a facility [,hospitd, or
school, or an acoholism fadlity in this state as those terms are defined in section 1.03 of this chapter, a
substance abuse program as that term is defined in section 19.03 of this chapter, an adult care fadility as
that term is defined in section two of the socia serviceslaw, or aresdentia hedthcarefadlity or agenerd
hospita as thoseterms are defined in sectiontwo thousand eight hundred one of the public hedth law], the
proceeding shdl be brought in the county where the fadility is located, subject to application by an
interested party for a change in venue to the court which granted the prior order because of the
inconvenience of the parties or witnesses or the condition of the incapacitated person.

Amending section 81.06 which providesthat the CEO of an inditution may initiate a guardianship
proceeding addresses a practica concern. The CEO often is not the indtitution’s representative who
initiates these proceedings. The amendment reflects actua practice and alows flexibility to inditutionsin
identifying the person who acts on behdf of the inditution in commencing the guardianship proceeding.
Language regarding fadilities made unnecessary by theinclusion of adefinition for “facility” in section 81.03

is omitted by this amendment. Paragraph (7) of subdivision (&) of section 81.06 is amended to read as



follows

the chief executive officer, or the designee of the chief executive officer, of a fadlity [,hospitd,
school, or an dcoholism fadility in this state as those terms are defined in section 1.03 of this chapter, a
substance abuse program as that term is defined in section 19.03 of this chapter, an adult care facility as
that term is defined in section two of the socia serviceslaw, or aresidentid hedthcare fadility or agenerd
hospita as those terms are defined in sectiontwo thousand eight hundred one of the public hedth law,] in
which the person dleged to be incapacitated is a patient or resident.

Severd concernsregarding the order to show cause and the notice provisions are addressed by
amending section 81.07:

1) the commencement of a proceeding.

The proposed amendment provides that an article 81 proceeding is commenced with the filing of
the petition, to clarify the Satute.

2) the timing of the sgning of the order to show cause.

Currently, an order to show cause commencing a guardianship proceeding is returnable 28 days
after thefiling of the petition. However, anorder to show cause may not be signed for severa days after
the filing of the petition. If that happens, it reduces the period of time availabdle for serving notice on the
required persons and the period of time avallable for the court evauator to conduct an investigation into
the case. The 28 day time period should run from the date of the Sgning of the order to show cause rather
than the filing of the petition. The proposa aso encourages more uniformity in the proceedings because
everyone will have twenty-eight days before the return date no matter how long it takes the court to Sgn
the order to show cause.

3) Sarvice of the petition and accompanying papers containing medicd and financid information.

The requirement that the petition and dl supporting papers be served on the large number of



persons identified in section 81.07 has raised concerns regarding unnecessarily disclosing intimate
informationregarding a person’ s hedthand financid status to people who would not otherwise have access
to such informationand causing undue humiliationand embarrassment to the aleged incapacitated person.
Thisamendment limitsservice of the petitionand supporting affidavits to the aleged incapacitated person,
the person’ scounsel, and the court evaluator. All other persons entitled to be informed of the proceeding
will receive notice of the proceeding. This notice will contain the names and addresses of the person
aleged to be incapacitated, persons to be served withthe notice of the proceeding, and the name, address
and telephone number of the petitioner’ s atorney. The notice will dso contain the time and place for the
hearing and the rdlief sought.

The subparagraphs listing the persons entitled to service of the order to show cause and petition
with supporting affidavits or notice of the proceeding are reordered. This proposal also makes clear the
avalability of service by facsmile on the court evaluator and the atorney for the aleged incapacitated
person, whether gppointed by the court or retained by the person alleged to be incapacitated; it aso sets
the time limit for service on the court evauator and counsd for the adleged incapacitated person to within
three (3) business days of the gppointment of the court evauator and/or counsel or the gppearance of an
attorney retained by the aleged incapacitated person.

4. Requirement for trandations

The requirement for trandationsis important; however, the term “necessary” used in the current
statute may not provide suffident directionto the petitioner regarding when the trandation should be done.
5. Medicd Affidavits

The practice of requiring the petition to be accompanied by medicd affidavits, a practice carried



over fromformer articles 77 and 78 of the menta hygiene law, has raised serious concerns. Althoughthe
patient-physicianprivilege in guardianship proceedings pursuant to article 81 of the mentd hygiene law has
beenanareaof some debate,” case law indicates that the privilege should not be lightly trested as waived
and has made dlear that medical affidavits are not necessary and, in fact, improper in some cases®.

In England, the court held that “ absent consent, incluson of medica afidavits with the petition
seeking the appointment of a Guardian isaviolaion of patient-physician privilege.. .. .” °InGoldfarb, the
aleged incapacitated person chdlenged the right of the physician retained by the petitioner to testify asto
her medicd condition. Although the court noted that "in most instances . . . it is probably improper for a

petitioner to rely upon an examining or treating physcian's affidavit in support of an order to show cause

7 SeelnreTara X, (Sup. Ct., Suff. Co.), N.Y.L.J., Sept. 18, 1996, p.27 (“Since neither the CPLR
nor Article 81 provide particulars for the existence, waiver or judicia extinguishment of the physician/patient
privilege, the legal discourse regarding its application to Article 81 proceedings continues.”) The debate over
the role of the patient-physician privilege in guardianship proceedings is not unique to article 81. Compare
Matter of Allen (Mauceli), 24 Misc. 2d 763, 204 N.Y.S.2d 876 (Sup. Ct. N.Y.Co. 1960(“use of competent
and expert medical testimony [in a commission to determine competency] is not only proper but highly
desirable, if not essential, as an ad to the court.”) and Matter of Benson, 16 N.Y.S. 111 (Co. Ct., Monroe
Co. 1891) ("No physician can be better qudified to testify to the sanity or insanity of a person than he who
has for some time attended such person in a professional capacity. Indeed, the cases are not rare where none
but an attending physician could intelligently testify to a person's mental condition.”) with Matter of Gates,
170 App. Div. 921, 154 N.Y.S.2d 782 (3d Dept. 1915 )(“It was error to permit the defendant's personal
physician to testify as to the competency of his patient. Clearly it was indelicate for a physician in attendance
upon a patient to permit himsdlf to be heard by another and go and make an examination of the patient for
the purpose of testifying against him. In our judgment it was not only indelicate, but in violation of the privilege
given to the patient . . . .” ) and Matter of J. D. , 107 Misc. 2d 288, 289, 433 N.Y.S.2d 717 (Sup .Ct.,
N.Y.Co. 1980) ("If the law were to be that there was no privilege in this type of case, a chill would be cast
over dl medical treatment of persons who might consider themselves as potential subjects of an attempt by
relatives or by others, to take control of their property. Public policy is clearly in favor of complete freedom
of medical treatment and openness in communications between patient and doctor." ).

8 e, eq., Inre England, (Sup. Ct.,, N.Y. Co.), N.Y.L.J, Oct. 6, 1995, p. 27; Matter of
Goldfarb, 160 Misc.2d 1036 (Sup. Ct. Suffolk Co. 1994)

 N.Y.L.J, Oct. 6, 1995, p. 27.



and petitioncommencingaguardianship proceeding,” the court permitted the petitioner's physicianto tedtify
because the dleged incapacitated person submitted her own physician’s report in opposition to the
petitioner'scase.’ Although the views expressed in these decisions arevery clear, some courts till require
that medical affidavitsaccompany the petitionand practitionersare sruggling withhow to treat the patient-
physician privilege* The purpose of this amendment isto darify that medica evidence is not required in
support of the petition and that information included in the petition that is obtained in violation of the
privilege will be struck by the court.

Section 81.07 is amended to read as follows:

a) A proceeding under this article shal be commenced upon thefiling of the petition.

(b) Order to show cause. Upon thefiling of the petition, the court shall:

1. set[a] the date onwhichthe order to show causeisheard no more thantwenty-eight days from the date
of the [filing] Sgning of the [petition] order to show cause[onwhichthe order to show causeis returnable].
The court may for good cause shown set adate less than twenty-eight days from the date of the [filing of
the petition] Sgningof the order to show cause. [ The order to show cause shdl fix the hearing date pursuant
to section 81.11 of this article as the same date on which the order to show cause isreturnable; | [t]The
date of the hearing may be adjourned only for good cause shown;

2. include in the order to show cause the name, address, and telephone number of the person appointed
as court evauator in accordance with section 81.09 of this article; [and]

3. require the order to show cause to be served together with a copy of the petition and any supporting
papers uponthe aleged incapacitated person, the court evaluator, and counsd for the alleged incapacitated
inthe formand manner prescribed herein; the court shal not require that supporting papers contain medical
information; and

4. require notice of the proceeding together with a copy of the order to show cause to be given to the
persons identified in paragraph one of subdivison [d] g of this section and in the form and manner
prescribed herein.

[(b)](c) Form of the Order to Show Cause.

10160 Misc.2d 1036 (Sup. Ct. Suffolk Co. 1994)

11 See Transcript, New York State Bar Association - The Dilemma of Patient Privilege in
Guardianship Proceedings, January 29, 1998; Michad Miller, “Guardianship Proceeding and the Patient-
Physician Privilege, * GUARDIANSHIP PRACTICE IN NEW YORK (Robert Abrams, Esg., editor-in-
chief, New York State Bar Association, 1997)
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. The order to show cause shdl be written in large type, in plain language, and in a language other than
English if necessary to inform the person aleged to be incapacitated of his or her rights, and shdl include
the following information:

1. date, time, and place of the hearing of the petition;

2. aclear and eadly readable statement of the rightsof the persondleged to be incapacitated that are set
forth in section 81.11 of thisarticle;

3. the name, address, and tel ephone number of the person appointed as court eva uator pursuant to section
81.09 of this article;

4. the name, address, and telephone number of the attorney if one has been appointed for the person
aleged to be incapacitated pursuant to section 81.10 of thisarticle; and

5. aligt of the powers which the guardian would have the authority to exercise on behdf of the person
adleged to be incapacitated if the relief sought in the petition is granted.

[(c)] (d) Legend. The order to show cause shdl dso include on its face the following legend in twelve
point or larger bold face double spaced type:

IMPORTANT

An application has been filed in court by who believes you may be unable to take care of your
persond needs or financid affairs. is asking that someone be appointed to make decisons for
you. With this paper is acopy of the application to the court showing why believes you may be
unable to take care of your persona needs or financid affars. Before the court makes the appointment
of someone to make decisons for you the court holds a hearing at which you are entitled to be present
and to tell the judge if you do not want anyone gppointed. This paper tells you when the court hearing
will take place. If you do not gppear in court, your rights may be serioudy affected.

Y ou have the right to demand atrid by jury. You mugt tdl the court if you wish to have atrid by jury.
If you do not tdl the court, the hearing will be conducted without a jury. The name and address, and
telephone number of the clerk of the court are:

The court has appointed a court evauator to explainthis proceedl ng to you and to investigate the claims
made in the gpplication. The court may give the court evauator permission to ingpect your medical,
psychologicd, or psychiatric records. You have the right to tell the judge if you do not want the court
evauator to be given that permisson. The court evauator's name, address, and telephone number are;

You are entitled to have alawyer of your choice represent you. If you want the court to gppoint a
lawyer to help you and represent you, the court will appoint alawyer for you. Y ou will be required to
pay that lawyer unless you do not have the money to do so.

[(d)] (€) Service of the Order to Show Cause .

1. [t] The persons entitled to service of the order to show cause shdl include:

(i) the person aleged to be incapacitated; and

(i) the attorney for the person aleged to be incapacitated, if known to the petitioner; and
(iii) the court evaugtor.

2. Manner of sarvice.
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(1) the order to show cause and a copy of the petition shall be persondly delivered to the
person aleged to be incapacitated not |ess than fourteen days prior to the hearing date of the order to
show cause. However, the court may direct that the order to show cause and a copy of the petition be
sarved on the person dleged to be incapacitated in a manner other than persond ddlivery when the
petitioner demondgtrates to the court's satisfaction that the person alleged to be incapacitated has refused
to accept service.

(i) the order to show cause and a copy of the petition shall be served upon the court evauator
and the attorney for the alleged incapacitated person, if thereis one, by dectronic means provided that
atdephone number or other station or other limitation, if any, is designated by the court evaluator
and/or the attorney for that purpose, or by ddlivering the papers persondly or by overnight delivery
sarvice to the office of the court evaluator and the attorney for the aleged incapacitated person, if there
is one, within three business days following the appointment of the court evaluator and the appointment
of the attorney or the appearance of an attorney retained by the aleged incapacitated person.

3. The court may direct that the order to show cause be served within atime period less than
the period required in paragraph two of this subdivision for good cause shown.

(f) Form of the Notice of the Proceeding. The Notice of the Proceeding must substantidly set forth:
1. The name and address of the aleged incapacitated person to whom the guardianship proceeding
relates;

2. The name and address of the petitioner:;

3. The names of dl persons to be given notice of the proceeding;

4. The time when and the place where the order to show cause shal be heard;

5. The object of the proceeding and the relief sought in the petition;

6. The name, address and telephone number of the petitioner's attorney.

[(iii)]_(9) Notice of the Proceeding

1. Persons entitled to Notice of the Proceeding shall include

(i) the following persons, other than the petitioner, who are known to the petitioner or whose existence
and address can be ascertained by the petitioner with reasonably diligent efforts. the spouse of the
person aleged to be incapacitated, if any; the parents of the person dleged to be incapacitated, if
living; the adult children of the person dleged to be incapacitated, if any; the adult sblingsof the
person dleged to beincapacitated, if any; the person or persons with whom person aleged to be
incapacitated resides; and

(i) in the event no person listed in subparagraph [(ii)] (i) of this paragraph is given notice, then notice
shdl be given to at least one and not more than three of the living relatives of the person dleged to be
incgpacitated in the nearest degree of kinship who are known to the petitioner or whose existence
and address can be ascertained by the petitioner with reasonably diligent efforts; and

[(iv)] (iii) any person or persons designated by the aleged incapacitated person with authority pursuant
to sections 5-1501, [5-1601, and 5-1602] 5-1505, and 5-1506 of the generd obligations law, or
sections two thousand nine hundred five and two thousand nine hundred eighty-one of the public health
law, if knownto the petitioner; and
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[(V)](iv) if known to the petitioner, any person, whether or not arelative of the person aleged to be
incapacitated, or organization that as demongtrated a genuine interest in promoting the best interests
of the person dleged to be incapacitated such as by having a persond rdationship with the
person, regularly visiting the person, or regularly communicating with the person; and

[(vi) the attorney for the person aleged to be incapacitated, if known to the petitioner; and

(vii) the court evauator; and]

[(viii)] (v) if it isknown to the petitioner that the person dleged to be incapacitated receives public
assistance or protective services under article nine-B of the socid services law, the local department of
socid services, and

[(iX)] (vi) if the person dleged to be incapacitated resdes in afacility[,hospita, school, or an dcoholism
facility in this state as those terms are defined in section 1.03 of this chapter, a substance abuse
program as that term is defined in section 19.03 of this chapter, an adult care facility asthat term is
defined in section two of the socid services law, aresdentid hedth care facility or agenerd hospitd as
those terms are defined in section two thousand eight hundred one of the public hedth law] the chief
executive officer in charge of the fadility[,] ; and

[(X)] (vii) if the person dleged to be incapacitated resdesin a menta hygiene fadility, the menta
hygiene legd service of the judicid department in which the resdence is located; and

[(X)] (viii) such other persons as the court may direct based on the recommendation of the court
evauator in accordance with subparagraph(xvii) of paragraph five of subdivison (c) of section 81.09
of thisarticle.

2. Notice of the Proceeding together with a copy of the order to show cause shall be mailed to
the personsidentified in paragraph one of this subdivision not less than fourteen days prior to the
hearing date in the order to show cause.

[2. manner of service.

(i) the order to show cause and a copy of the petition shal be persondly ddivered to the
person aleged to be incapacitated not |ess than fourteen days prior to the return date of the order to
show cause. However, the court may direct that the order to show cause and a copy of the petition be
served on the person dleged to be incapacitated in a manner other than persond ddivery when the
petitioner demongtrates to the court's satisfaction that the person alleged to be incapacitated has refused
to accept service. A copy of the order to show cause and the petition aso shdl be left with a person of
suitable age and discretion at the residence of the person aleged to be incapacitated if he or sheis not
served there; and

(ii) the order to show cause and a copy of the petition shal be served by mail or by ddivery to
the office of the court evaluator and court appointed the attorney , if there is one, within seven days
following the gppointment of the court evaluator and the attorney; and]

(iii) the order to show cause and a copy of the petition shdl be persondly served or served by
mail upon the other personsidentified in paragraph one of this subdivision not |ess than fourteen days
prior to the return date of the order to show cause;]

3. The court may direct that the notice of proceeding be mailed within atime period less than

the period required in paragraph two of this subdivision for good cause shown.
[(e) Time period.
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The court may direct that the order to show cause be served within a time period less than the period
required in paragraph two of subdivison (d) of this section for good cause shown.]

The proposal amends section 81.08 in severd respects. Firg, it include a requirement that the
petition identify the persons who will be sent notice of the proceeding to fadilitate the court evauator’'s
investigation. It dso darifiesthat section81.08 requiresthat the petitionindudeany theinformationrequired
by section 81.21(b) when powers are sought to transfer a part of the aleged incapacitated person's
property or assets. Identifying in one place dl the information required in the petition eiminates confuson
asto statutory requirements. Findly, it addressesthe practice of requiring medica affidavitsto support the
petition.

Paragraph (2) of subdivision (a) of section 81.08 is amended to read as follows:

2. the name, address, and tdephone number of the person or persons with whom the person
aleged to be incapacitated resides, if any and the name, address and telephone number of any persons

that the petitioner intends to serve with the order to show cause and the nature of their relaionship to the
dleged incapacitated person;

Paragraph (5) of subdivision (&) of section 81.08 is amended to read as follows:

5. if powers are sought withrespect to property management for the aleged incapacitated person,
specific factud alegations as to the financid transactions or other actual occurrences involving the person
alleged to be incapacitated which are claimed to demonstrate that the person is likely to suffer harm
because he or she cannot adequately understand and appreci ate the nature and consequences of hisor her
inability to provide for property management;_if powers are sought to transfer a part of the alleged
incapacitated person's property or assetsto or for the benefit of another person, including the petitioner

or guardian, the petition shall include the information required by subdivison (b) of section 81.21.

The authority of the court to gppoint anot-for-profit organization to act as court evauator andthe
avalability of Mental Hygiene Legd Service (MHLYS) to act as court evaluator when the alleged

incapacitated person resides in the community isdarified by amendmentsto section 81.09. Permitting the
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gppointment of MHL S as court evaluator indl cases, i.e., whether the alleged incapacitated personisliving
in the community or in a hospitd, nurang home or other faaility is appropriate for severd reasons. the
expertise of MHLS in working with persons dleged to have diminished or diminishing capacity, its
reasonable fees, and the location of its offices throughout the state.

MHLS frequently has been appointed to act as court eva uator for personsresding in nurang home
or other facilities and has broadened and deegpened its expertise in handling such cases.

MHLS charges $30 anhour for its services so that its fee for acting as court evaluator isgenerdly
not burdensome to the financid Situation of the person dleged to be incapacitated.

Moreover, MHLS has been avaldble to serve as the court evauator in cases where the dleged
incapacitated person is indigent. The agency's availability to serve in such cases provides a solution to
courtswhichotherwise must search out aprofessond willing to serve pro bono in suchcases. Reyingon
the goodwill and volunteerismof professondsto serve as court evaduatorsis an unsatisfactory method of
gppointing court evauators and places both the court and the volunteer in an awkward Situation.

Precisely because of MHLS's expertise and reasonable fees, the courts are already directing
MHLSto serve as court evauator for dleged incapacitated persons living in the community.

Since MHLS is dready handling such matters, it remans to be seen whether the statutory
amendments will increase MHLS workload. Consequently, no additiona resources are requested.

This proposal dso clarifies that the court evaluator should determine whether English is a second
language for the alleged incapacitated person and whether aninterpreter isnecessary. Thisamendment re-
enforcesthe requirement of section 81.10 that the person be represented by counsel of his or her choice.

This proposa also makes clear that by permitting the disclosure of medicd information to the court
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evauator, the court is acting notwithstanding privilegesreating to psychologists and socid workersaswel
asphyscians. Thisproposa aso requiresthe court eva uator to advise the court of the steps taken so that
the need for a temporary guardian can be assessed and conforms the language of this section to section
81.10 referring to the term “compensation” rather than *alowance” for the court evauator.

Section 81.09 isamended to read asfollows:

(a) At the time of the issuance of the order to show cause, the court shdl gppoint a court eva uator.

(b) 1. the court may appoint as court evduator or any person induding, but not limited to, the
Mental Hygiene Lega Service, anot-for profit corporation, an attorney-at-law, physdan, psychologist,
accountant, socia worker, or nurse, with knowledge of property management, persond care skills, the
problems associated with dissbilities, and the private and public resources available for the type of
limitations the person is aleged to have. The name of the court evaluator must be drawn from a lis
maintained by the office of court adminigtration [with knowledge of property management, persond care
skills, the problems associated with disabilities, and the private and public resources available for the type
of limitations the person is dleged to have, including, but not limited to, an attorney-at-law, physcian,
psychologist, accountant, socia worker, or nurse)]

2. [if the person dleged to be incapacitated resdes in afacility, hospitad, school, or an acoholism
fadility asthose terms are defined in section 1.03 of this chapter, or asubstance abuse programasthat term
isdefined insection 19.03 of this chapter, an adult care facility as that term is defined in sectiontwo of the
socid services law, aresidentid hedth care facility or a generd hospita as those terms are defined in
section two thousand eght hundred one of the public health law, the mental hygiene legd service in the
judicia department where the person resides may be appointed court evaluator;

3.] if the court gppoints the mentd hygiene legd service asthe evauator and upon investigation in
accordance withsection 81.10 of thisarticle it gppears to the mentd hygiene legd service that the mental
hygiene legal service represents the person aleged to be incapacitated as counsd, or that counsdl should
otherwise be appointed in accordance with section 81.10 of this article for the person alleged to be
incapacitated, the mental hygiene legd service hdl so report to the court. Thementd hygienelegd sarvice
shdl be relieved of itsappointment as court eva uator whenever the menta hygiene legd service represents
as counsd, or is assigned to represent as counsd, the person aleged to be incapacitated.

(c) The duties of the court evauator shdl include the following:

1. mesting, interviewing, and consulting with the person aleged to be incapacitated regarding the
proceeding.

2. determining whether the aleged incapacitated person understands English or only another
language, and explaining to the person dleged to be incapacitated, in a manner which the person can
reasonably be expected to understand, the natureand possible consequences of the proceeding, the genera
powers and dutiesof aguardian, available resources, and the rightsto whichthe personisentitled, induding
the right to counsdl.
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3. determiningwhether the personallegedto be incapacitated wisheslegd counsdl of hisor her own
choiceto be appointed and otherwise evauating whether legal counsel should be appointed inaccordance
with section 81.10 of this article.

4. interviewing the petitioner, or, if the petitioner isa facility or government agency, apersonwithin
the facility or agency fully familiar with the person's condition, affairs and Stuation.

5. invedtigating and meaking a written report and recommendations to the court; the report and
recommendations shal include the court evauator's persond observations as to the person aleged to be
incapacitated and his or her condition, affairs and situation, as well as information in response to the
following questions:

(i) doesthe person dleged to be incapacitated agree to the gppointment of the proposed guardian
and to the powers proposed for the guardian;

(if) does the person wish legd counsel of his or her own choice to be appointed or is the
gppointment of counsd in accordance with section 81.10 of this article otherwise appropriate;

(iii) can the person dleged to be incapacitated come to the courthouse for the hearing;

(iv) if the person dleged to be incapacitated cannot come to the courthouse, is the person
completely unable to participate in the hearing;

(v) if the persondleged to be incapacitated cannot come to the courthouse, would any meaningful
participation result from the person's presence a the hearing;

(vi) are avallable resources sufficient and reliable to provide for personal needs or property
management without the appointment of a guardian;

(vii) how isthe person dleged to be incapacitated functioning with respect to the activities of daily
living and whet is the prognosis and reversibility of any physicd and mentd disabilities, acoholism or
substance dependence? The response to this question shal be based on the evauator's own assessment
of the person dleged to be incapacitated to the extent possible, and where necessary, onthe examination
of assessments by third parties, indudingrecordsof medica, psychological and/or psychiatric examinations
obtained pursuant to subdivison (d) of this section. As part of this review, the court evaluator shall
congder thediagnostic and assessment procedures used to determine the prognod's and reversibility of any
disability and the necessity, efficacy, and dose of each prescribed medication;

(viii) what is the person’'s understanding and gppreciation of the nature and consequences of any
inability to manage the activities of dally living;

(iX) what is the approximate value and nature of the finanda resources of the persondleged to be
incapacitated;

(X) what are the person's preferences, wishes, and valueswithregard to managing the activities of
daily living;

(xi) has the person dleged to be incapacitated made any appointment or delegation pursuant to
section 5-1501, [5-1601, or 5-1602] 5-1505, or 5-1506 of the genera obligations law, section two
thousand nine hundred sixty-five or two thousand nine hundred eighty-one of the public hedth law, or a
living will;

(xit) what would be the |east redtrictive form of intervention congstent with the person's functiond
level and the powers proposed for the guardian;

(xiii) what assstanceis necessary for those who are financialy dependent upon the person dleged
to be incapacitated;
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(xiv) is the choice of proposed guardian appropriate, including a guardian nominated by the
dlegedly incapacitated person pursuant to section81.17 or subdivison(c) of section 81.19 of thisarticle;
and what steps has the proposed guardian taken or does the proposed guardianintend to take to identify
and meet the current and emerging needs of the person aleged to beincapacitated unlessthat information
has been provided to the court by the local department of social services when the proposed guardian is
acommunity guardian program operating pursuant to the provisons of title three of article nine-B of the
socid services law,

(xv) what potential conflictsof interest, if any, exist between or among family membersand/or other
interested parties regarding the proposed guardian or the proposed relief;

(xvi) what potentia conflictsof interest, if any, exist involving the person aleged to beincapacitated,
the petitioner, and the proposed guardian; and

(xvii) are there any additional persons who should be given notice and anopportunity to be heard.

In addition, the report and recommendations shdl include any informationrequired under
subdivison (€) of this section, and any additional information required by the court.

6. interviewing or consulting with professonas having specialized knowledge in the area of the
person's aleged incapacity induding but not limitedto mentd retardati on, devel opmental disabilities, a cohol
and substance abuse, and geriatrics.

7. retaining anindependent medical expert wherethe court findsit is appropriate, the cost of which
isto be charged to the estate of the alegedly incapacitated person unless the person isindigent.

8. conducting any other investigations or making recommendations with respect to other subjects
as the court deems appropriate.

9. atending al court proceedings and conferences.

(d) The court evaluator may apply to the court for permission to inspect records of medical,
psychologica and/or psychiatric examingions of the person dleged to be incapacitated; except as
otherwise provided by federa or state law, if the court determines that such records are likely to contain
information which will assist the court evauator incompleting hisor her report to the court, the court may
order the disclosure of suchrecordsto the court evaluator, notwithstanding the physiciar/patient privilege,
the psychologist/patient privilege, or the socia worker/dlient privilege as set forthin sections four thousand
five hundred four, four thousand five hundred seven, and four thousand five hundred eight of the avil
practice law and rules; if the court orders that suchrecords be disclosed to the court evauator, the court
may, uponthe court's own motion, at the request of the court evaluator, or upon the application of counsal
for the person dleged to be incapacitated, or the petitioner, aso direct such further disclosure of such
records as the court deems proper.

(e) The court eva uator shdl havethe authority to take the steps necessary to preserve the property
of the persondleged to be incapacitated pending the hearing inthe event the propertyisindanger of waste,
misgppropriation, or loss, if the court evaluator exercises authority under this subdivison, the court
evauator shall immediately advisethe court of the actions taken and incdludeinhis or her report to the court
an explanation of the actions the court evauator has taken and the reasons for such actions.

(f) Whenjudgment grants a petition, the court may award areasonable [alowance] compensation
to a court evauator, induding the mental hygiene legal service, payable by the edtate of the alegedly
incapacitated person. When ajudgment denies or dismisses a petition, the court may award areasonable
alowance to a court evauator, including the menta hygiene legd service, payable by the petitioner or by
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the persondleged to beincapacitated, or bothin such proportions as the court may deem just. Whenthe
person alleged to be incapacitated diesbefore the determinationis made in the proceeding, the court may
award a reasonable dlowance to a court evauator, payable by the petitioner or by the estate of the
decedent, or by both in such proportions as the court may deem just.

Under the section 81.10, the court oftenwill gppoint counsd at the time of the Sgning of the order
to show cause if the petition aleges facts that appear to warrant such gppointment. This gppointment
occurs before the dleged incapacitated person is served and perhaps even aware that the guardianship
proceeding is on the horizon. The proposal would makeit clear that the aleged incapacitated person has
the right to engage counsdl even if the court has aready appointed counsdl but that the court has the
authority to investigate whether retained counsdl istruly independent.

The current statute requires the gppointment of counse in Stuaions where the petitioner has a
sought aregtraining order that preventsthird parties formcausing harmto the aleged incapacitated person;
the restraining order does not cause any harm to the dleged incapacitated person so the gppointment of
counsel ismogt likely unnecessary. However, it would seem appropriateto require counsd if the court is
to appoint atemporary guardian -- this provison also has the effect of ensuring that the gppointment of a
temporary guardian is not done ex parte.

This proposal permits the court to gppoint MHLS as counsel in any case.  Giving the court this
discretion may facilitate the agppointment of counsdl in cases of indigence.

Section 81.10 isamended to read as follows:

(& Any person for whom rdlief under thisarticle is sought shdl have the right to [be represented
by] choose and engage legd counsd of the person's choice. In such event, any attorney appointed

pursuant to this section shall continue his or duties until the court has determined that retained counsd has
been chosen fredly and independently by the dleged incapacitated person.
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(b) If the person alleged to be incapacitated is not represented by counsel at the time of the
issuance of the order to show cause, the court evaluator shdl assist the court inaccordance with subdivison
(¢) of section 81.09 of thisarticle in determining whether counsel should be gppointed.

(c) The court shdl gppoint counse in any of the following circumstances if the court hasno reason
to believe that the alleged incapacitated person is represented by counsel: 1

1. the person aleged to be incapacitated requests counsd;

2. the person dleged to be incapacitated wishes to contest the petition;

3. the persondleged to be incapacitated does not consent to the authority requested in the petition
to move the persondleged to be incapacitated fromwherethat person presently resides to anurang home
or other resdentid fadlity as those terms are defined in section two thousand eght hundred one of the
public hedth law, or other amilar facility;

4. if the petition aleges that the person is in need of mgor medica or dentd treatment and the
person alleged to be incapacitated does not consent;

5. the petition requests [temporary powers] the appointment of atemporary guardian pursuant to
section 81.23 of thisarticle;

6. the court determinesthat a possible conflict may exist betweenthe court evaluator'srole and the
advocacy needs of the person aleged to be incapacitated;

7. if a any time the court determinesthat appointment of counsal would be hepful to the resolution
of the matter.

(d) If the person refuses the assstance of counsdl, the court may, nevertheess, gppoint counsd if
the court is not satisfied that the person is capable of making an informed decison regarding the
gppointment of counsd.

(e) [If the persondleged to be incapacitated resdesin a facility, hospita, school, or andcoholism
facility asthose terms aredefined in section 1.03 of this chapter, a substance abuse program as that term
isdefined insection 19.03 of this chapter, an adult care facility as that term is defined in sectiontwo of the
socid serviceslaw, or aresdentid hedth care facility or a generd hospita as those terms are defined in

12 The appointment of counsel in guardianship proceedings has constitutional dimensions as
discussed in a recent decision in the New York State Court of Appeals. Matter of &. Luke’'s Roosevelt
Hospital Center (Marie H.) (Sup. Ct. N.Y. Co.), N.Y.L.J. Dec. 8, 1992, p.22.col.2, modified and remanded
on appesal, 215 A. D.2d 337, 627 N.Y.S.2d 357 (1st Dept. 1995), aff'd, 226 A. D.2d 106 , 640 N.Y.S.2d 73
(1st Dept. 1996), aff'd, 89 N.Y.2d 88 (1996). In that case, thetrial court held that an indigent woman alleged
to be incapacitated was congtitutionally entitled to the appointment of counsel and the cost of counsel should
be paid by the New York County 18-B panel. New York City has appealed this ruling twice: The city first
appealed on the grounds that it had not received notice and a chance to be heard before being held responsible
for the fee. The case was remanded for an evidentiary hearing. On remand, the trial court found the city
should bear the cost. The City appealed again and the second time raised the constitutional issue. The
Appellate Division, First Department affirmed the trial court's holding (1st Dept. April 2, 1996). The New
York Court of Appeds affirmed holding that appointment of counsel was required by the statute and was
constitutionally mandated because the alleged incapacitated person’s liberty interests were at stake when he
or she was the subject of a guardianship proceeding seeking to transfer the person to a nursing home and to
make major medical decisions without the person’s consent.
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section two thousand eight hundred one of the public hedth law, t] The court may gppoint as counsd the
mental hygiene legd servicein thejudicid department where [the resdence] venue is located.

(f) The court shal determine the reasonable compensation for the menta hygiene legd service or
any attorney appointed pursuant to this section. The person aleged to be incapacitated shdl be lidble for
such compensation unless the court is satisfied that the person isindigent. If the petition is dismissed, the
court may in its discretion direct that petitioner pay such compensation for the person aleged to be
incapacitated. When the person dleged to be incapacitated dies before the determination is made in the
proceeding, the court may award reasonable compensation to the mental hygiene lega service or any
attorney appointed pursuant to this section, payable by the petitioner or the estate of the decedent or by
both in such proportions as the court may deem just.

The proposal limits the right to request ajury tria to the aleged incapacitated person and or that
person’s counsdl.
Subdivigon (f) of section 81.11 is amended to read asfollows:

() If [any party to the proceeding] on or before the return date designated in the order to show
cause the aleged incapacitated person or counsdl for the aleged incapacitated person raises issues of fact
regarding the need for an gppointment under this article and demands ajury tria of such issues, the court
shdl order atrid by jury thereof. Failure to make such ademand shdl be deemed awaiver of theright to

trid by jury

The proposal addresses a timing problem under section 81.13. Under the current statutory
scheme, it is concelvable that the hearing will be held after the date on which the statute requires that the
decison berendered. The amendment sets a more redigtic time frame and yet dill imposes atime frame
for these cases o there is no undue delay.

Section 81.13 isamended to read as follows:

Unlessthe court, for good cause shown, orders otherwise, aproceedingunder this article isentitled
to a preference over dl other causes in the court. Unless the court, for good cause shown, orders
otherwise, the hearing or trid shdl be conducted withinthe time set forthinsubdivison(a) of section81.07
of thisarticle. A decison shdl be rendered within [forty-five days of the date of the Sgning of the order
to show cause] seven days after the hearing, unless for good cause shown, the court extends the time
period for rendering the decison. In the event the time period is extended, the court shal set forth the
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factual bagsfor the extenson. The commissondhdl be issued to the guardian within fifteen days after the
decision is rendered.

The proposal addresses the requirement of section 81.15 to send copies of the initial and annua
reports to an incapacitated person who is unable to comprehend written materid. The difficulty here is
ba ancing the right of the incapacitated person to know what the guardianis doing againgt the dissemination
of private materia that the person is unable to understand. This amendment permitsthe court to decide
whether the incapacitated person should receive these papers after it has had an opportunity to consider
the limitations of the incapacitated person. It is consstent with having the court decide who isto receive
notice of further proceedings.

Section 81.15 (b) is amended to read as follows:

(b) Where the petition requests the gppointment of a guardian to provide for the persona needs
for apersondleged to be incapacitated and the court determinesthat such personisincapacitated and that
the gppointment is necessary, the court shal make the following findings on the record:

1. the person'sfunctiond limitations whichimpair the person’s ahility to providefor personal needs;

2.the person'slack of undergtanding and appreci ation of the nature and consequences of hisor her
functiond limitations;

3. the likelihood that the person will suffer harm because of the person's functiond limitations and
inabilityto adequately understand and appreciate the natureand consequencesof suchfunctiond limitations,

4. the necessity of the gppointment of a guardian to prevent such harm;

5. the specific powers of the guardian which condtitute the least redtrictive form of intervention
condstent with the findings of this subdivison; [and]

6. the duration of the appointment].];

7. whether the incapacitated person should receive copies of theinitiad and annua report.

Section 81.15 (c) isamended to read asfollows:

(c) Where the petition requests the appointment of aguardian for property management for the
person aleged to be incapacitated, and the court determines that the person is incagpacitated and that the
gppointment of a guardian is necessary, the court shal make the following findings on the record:

1. the type and amount of the property and financia resources of the person aleged to be
incapacitated;
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2. the person's functiond limitations which impair the person's ability with respect to property
managemen;

3. the person'slack of understanding and appreciation of the nature and consequences of hisor her
functiond limitations;

4. the likelihood that the personwill suffer harm because of the person's functiond limitations and
inabilityto adequately understand and appreci ate the nature and consequencesof suchfunctiond limitations,

5. any additiond findings that are required under section 81.21 of this article;

6. the necesdity of the gppointment of a guardian to prevent such harm;

7.1f 0, the specific powers of the guardianwhichcongtitute the least redtrictive formof intervention
conggtent withthe person'sfunctiond limitations and the likelihood of harmbecause of the person'sinability
to adequately understand and appreciate the nature and consegquences of such functiond limitations, [and]

8. the duration of the appointment].];

9. whether the incapacitated person should receive copies of the initial and annual report.

An issue has been raised regarding the futility of reading of the order of gppointment to the
incapacitated person. That requirement should not be eiminated. Not every person found to be
incapacitated is unable to understand information communicated to him or her. To the extent that the
concern is that reading the order will not convey to the person the outcome of the proceeding, the
requirement of notifying the person of the outcome of the case could be done in the same language used
to require the court evauator to tell the aleged incapacitated person about the commencement of the
guardianship proceeding, i.e., "explaining to the person aleged to be incapacitated, in a manner whichthe
person can reasonably be expected to understand, the nature and possible consequences of the proceeding

" 13.

Subdivision (e) of section 81.16 is amended to read as follows:

(€) The order and judgment must be entered and served within ten days of the Sgning of the order.
A copy of the order and judgment shal be persondly served upon and [read to] explained to the person

who s the subject of the proceedings in a manner which the person can reasonably be expected to
undergtand by the court evauator, or by counsdl for the person, or by the guardian.

13 See Section 81.09(c)(2).
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The proposa  corrects an oversight in section 81.18. The word “in” was omitted in chapter 698
of the 1992 laws of New York. Section 81.18 is amended to read as follows:

Where the person dleged to be incapacitated is not present in_ the state and a guardian, by
whatever name designated, has been duly gppointed pursuant to the laws of any other dtate, territory, or
country where the person dleged to be incapacitated res desto ass st suchpersonin property management,
the court initsdiscretion, may make an order gppointing theforeignguardianas aguardianunder thisarticle
with powers with respect to property management within this state on the foreign guardian's giving such
security as the court deems proper.1

Concern has been raised that the satute dlarify that in addition to dl the powers granted by the
court, the guardian, by operation of law, should have dl other powers formerly granted to guardians,
committee or conservators of other statutes. New York's statutory law contains references to
consarvators, committees and guardians that were included in those laws before the enactment of Article
81. Any provison which automaticaly granted an Article 81 guardian dl the powers contained in those
laws would dilute the concept of alimited tailored guardianship. However, areferenceto the ability of the
court to grant specific powers would provide notice to the parties that powers in other statutes should be
consdered. The section is dso amended to provide additional powers that will facilitate the guardian’s

management of the person’s edtate, including immediately after the person’s deeth.

Subdivison (a) of section 81.21 is amended to read as follows:

14 It has been proposed that this section be amended to give the court the discretion to waive the

appointment of a court evaluator or counsel. The section already gives the court that discretion and the issue
has been addressed by case law. See In re Sulzberger (Berry), 159 Misc.2d 236, 603 N.Y.S.2d 656 (Sup.
Ct. N.Y. Co. 1993)(an ancillary guardianship proceeding for a person residing in France where the court
appointed counsel rather than a court evaluator as otherwise required by statute using the discretion permitted
it under section 81.18).

24



(8) Conggtent withthe functiond limitations of theincapacitated person, that person'sunderstanding
and appreciation of the harmthat he or she islikdy to suffer asthe result of the inability to manage property
and financid affairs, and that person's persona wishes, preferences, and desireswith regard to managing
the activities of daily living, and the least restrictive form of intervention, the court may authorize the
guardian to exercise those powers necessary and sufficient to manage the property and financid affairs of
the incapacitated person; to provide for the maintenance and support of theincapacitated person, and those
persons depending upon the incapacitated person; to trandfer a part of the incapacitated person's assets
to or for the benefit of another person on the ground that the incapacitated person would have made the
trandfer if he or she had the capacity to act.

Trandfers made pursuant to this article may be inany formthat the incapacitated person could have
employed if he or she had the requisite capacity, except in the form of awill or codicil.

Those powers which may be granted include, but are not limited to, the power to:

1. make gifts;

2. provide support for persons dependent upon the incapacitated person for support, whether or
not the incapacitated person is legally obligated to provide that support;

3. conveyor rel ease contingent and expectant interestsin property, induding marital property rights
and any right of survivorship incidentd to joint tenancy or tenancy by the entirety;

4. exercise or release powers hdd by the incapacitated person astrustee, personal representative,
guardian for minor, guardian, or donee of a power of appointment;

5. enter into contracts;

6. create revocable or irrevocable trusts of property of the estate which may extend beyond the
incapacity or life of the incapacitated person;

7. exercise options of the incapacitated person to purchase securities or other property;

8. exerciserightsto eect options and change beneficiaries under insuranceand annuity policiesand
to surrender the policiesfor their cash vaue;

9. exercise any right to an dective share in the estate of the incapacitated person's deceased
SPOUSE;

10. renounce or disclam any interest by testate or intestate succession or by inter vivos transfer
congstent with paragraph (c) of section 2-1.11 of the estates, powers and trusts law;

11. authorize access to or release of confidentia records;, and

12. gpply for government and private benefity .];

13. marshall assets;

14. pay the funeral expenses of the incapacitated person;

15. pay such bills as may be reasonably necessary to maintain the incapacitated person;

16. invest funds of the incapacitated person as permitted by section 11-2.3 of the estates, powers
and trusts law;

17. leasethe primary residence for up to three years,

18. retain an accountant

19. pay hills after the desth of the incapacitated person provided the authority existed to pay such
bills prior to death until atemporary administrator or executor is appointed:

20. defend or maintain any judicia action or proceeding to a conclusion until an executor or
adminidrator is appointed.
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The guardian may also be granted any power heretofore granted to committees and conservators and
guardians by other statutes subject to the limitations, conditions, and responsbilities of the exercise thereof
unless the granting of such power isincond stent with the provisons of this atice.

The proposal cross references section 81.22 regarding the guardian’s authority to make life-
sudaning treetment decisions to the provisions on life-sustaining trestment contained in section 81.29 to
ensurethat the statute’ s neutrdity onthat subject isclear. Paragraph (8) of subdivision (a) of section 81.22
isamended to read as follows:

8. consent to or refuse generaly accepted routine or mgor medical or dentd trestment_subject to
the provisions of subdivison (e) of section 81.29 of this article dediing with life susaining trestment; the
guardian shdl make trestment decisions consstent with the findings under section 81.15 of thisatide and
inaccordance withthe patient'swishes, induding the patient'srdigious and mord bdliefs, or if the patient's
wishesare not known and cannot be ascertai ned withreasonabl e diligence, inaccordance withthe person's
best interests, including a congderation of the dignity and uniqueness of every person, the possibility and
extent of preserving the person'slife, the preservation, improvement or restoration of the person's health
or functioning, the rdlief of the person’s auffering, the adverse side effects associated withthe treatment, any
less intrusive dternative treatments, and such other concerns and vaues as a reasonable person in the
incapacitated person's circumstances would wish to consider;

The proposal addresses concerns regarding bond requirements.  Trustees appointed pursuant to
this article should have the same bond and reporting requirements as guardians. Trustees often will be
gppointed in lieu of aguardian to exercise powers of finanda management over the corpus of the trust.
The edtate that the trustee controls should have the same protections againgt mismanagement and abuse
as the estate controlled by a guardian. This amendment aso includes language virtualy identicad to thet in
section 803 of the Surrogate's Court Procedure Act alowing the court to restrict some or dl of the funds
without further court order and to requireabond inthe reduced amount. The assets so deposited may not

be withdrawn without a further order of the court. The requirements regarding bonds should apply to dl
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persons who may be ordered by the court to post bond. This amendment clarifies the gpplicability of
section 81.25 to dl such persons.
Section 81.25 is amended to read as follows:

(a) Before the guardian, or specid guardian appointed under this article,_or a_trustee of a trust
created pursuant to this article, enters upon the executionof [the guardian's] hisor her duties, the court may
require or digoense with thefiling of abond.

(b) The court may require or dispense with the filing of abond by the temporary guardian. If the
temporary guardian is required to file abond, such bond must be filed withinten days after the i ssuance of
the temporary guardian's commission.

(o) If the vaue of the estate of the person for whom a guardian, special guardian, temporary
guardian, or trustee is appointed is so great or for other auffident reasons the court deemsit inexpedient
to require security inthe full amount prescribed by law it may direct that al or part of the assets of the estate
be delivered subject to the further order of the court to the county treasurer, or other proper fiscal officer,
the clerk of the court or atrust company. bank or safe deposit company or otherwiserestrict the authority
of the guardian or trustee. The court may thereupon fix the amount of the bond taking into consideration

the vaue of the remainder only of the estate. The assets 0 deposited shdl not be withdrawn from the
custody of the depositary and no person other than the proper fisca officer of such county or depositary

receive or collect any principal or income or other benefits derived from such assets without order of the
court.

[(©)](d) Notwithgtanding any other provision of this section, any community guardian program
operating pursuant to the provisons of title three of article nine-B of the socid serviceslaw, gppointed as
guardian pursuant to subdivison (&) of section 81.19 of this article, may file with the clerk of the court
before the thirty-first day of January of each year, a consolidated undertaking up to the amount of one
millionfive hundred thousand dallars, in lieu of filing individua undertakings for each incgpacitated person
for whomit servesas guardian, as required by subdivison(a) of thissection. Totheextent of the aggregate
vaue of such consolidated undertaking, the community guardian program will certify to the clerk of the
court faithful discharge of the trust imposed upon it, obey dl directions of the court in regard to the trust,
and make and render atrue account of al properties received by it and the application thereof and of its
actsinthe adminidrationof itstrust whenever so required to do by the court. At suchtimeasthe aggregate
amount of the individua bonds, fixed by the court pursuant to subdivision(a) of this section for persons for
whomthe community guardian programis appointed guardian, shal exceed the consolidated bond filed by
such program, the program shdl before entering upon the execution of its duties, file with the clerk of the
court individua undertakings, in the amounts fixed by the court, that it will faithfully discharge the trust
impaosed upon it.

[(d)](e) If the court requires the filing of a bond, the guardian or specid or temporary guardian, or
trustee, appointed under this article shall file with the clerk of the court by which such guardian was
appointed a bond that he or she will faithfully discharge the powers granted by the court to the guardian
or specid or temporary guardian, or trustee, obey dl directions of the court in regard to the powers, and
make and render atrue account of al properties received by him or her and the application thereof and a
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true report of hisor her actsin the adminigtration of his or her powers, whenever so required to do by the
court. The amount of the bond shall befixed by the court. If the guardian,specid or temporary guardian,
or trustee, receives after-acquired property not covered by the bond, suchguardian, specia or temporary
guardian, or trustee, shdl immediatdy have such acquisition approved by the court and file afurther bond.

The language regarding how the compensation of aguardian isto be calculated hasbeen aconcern
for many persons since its enactment. The scheme for compensating trustees cited in section 81.28 is
based on the fact that the flow of money in and out of the guardianship estate is Smilar to that of atrust.
While section 81.28 does not require the court to follow SCPA 2309, some have argued that the court
mug follow that scheme and, that if court does, the guardian will be paid less than if the court were to
follow the scheme for executors. Compensating guardians in the same manner as executors was the
practice under Artide 77 (conservators) even though Artide 77 was silent regarding any formula for
cdculaing compensation.

One dternative would be to remove any reference to the SCPA; another would be to develop a
specific payment scheme for guardians.  Guardianship statutes in other states generdly do not have such
schemes; they usudly discuss compensation only in terms of a "reasonable compensation.” A statutory
schedule for compensating guardians requires additiona study so it is not proposed at thistime. This
amendment iminates the language regarding SCPA 2309 to clarify that the courts are not bound by that
scheme in devisng compensation for the guardian.

The current Statute does not specificaly address compensating aguardianfor servicesthat fal into
the category of case management or persond care services, such as vigting once aweek, buying clothes,
cdling the physician - essentidly becoming persondly involved so the amendment clarifies that these

services can be compensated.
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Section 81.28 is amended to read as follows:

(&) The court sdl esablish, and may from time to time modify, a plan for the reasonable
compensation of the guardian or guardians. The plan for compensation of the guardian[may be smilar to
the compensationof atrustee pursuant to sectiontwo thousand three hundred nine of the surrogate's court
procedure act; however, the plan] must take into account the specific authority of the guardian or guardians
to provide for the persona needs and/or property management for the incapacitated person, and the
services provided to the incapacitated person by the guardian.

(b) If the court finds that the guardian has failed to discharge his or her duties satisfactorily in any
respect, the court may deny or reduce the compensation which would otherwise be alowed.

Currently, section81.29 restrictsthe statutory authority of the court to revoke durable powers of
attorney to cases where the power was executed while the person was incapacitated. Thislimitations on
revoking durable powers of attorney reflected severa concerns. It recognized that New Y ork's public
policy favors saf-determinationthrough the use of powers of attorney and other advance directives. Even
in an Artide 81 proceeding, the wishes of an incapacitated person are given greet weight. It was aso
intended to ensure that in determining the appropriate reieffor the individua'sneedsthe court consider less
redrictive dterndives to guardianship. In fact, in several cases decided under Article 81, an already
existing power of attorney has been found to be a rdiable appropriate dternative. Findly, the satutory
limitations on the guardian and the court reflected a determination that guardianship proceedings not be
viewed as awegpon in the arsend of warring sblings and otherswho wishto undo powers of attorney for
sdfish motives.

Notwithstanding these concerns, there has been anecdotal evidence aswell as severa reported
cases under Artide 81 which indicate that guardianship proceedings often expose wrongdoing by
attorneys-in-fact. Frequently, the power of attorney or health care proxy was executed prior to the
person's loss of capacity and the attorney-in-fact is now failing to carry out the responsibilities of her
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position at a critical time when she is most needed or worse yet is taking advantage of the person's
incapacity to abuse the principa physicaly and/or exploit her finenaaly. Faced with these scenarios, an
interested party such as ardlative, hospitd, or socid services officid will often seek relief in court.

At present, article 81 does not provide statutory reliefinthosestuations; the court or guardianmust
look to the law governing the particular instrument of the agent’ s authority.

The Public HedlthLaw outlinesa special proceeding that can be brought incasesinvavingahedth
care proxy to override the agent’s decision or remove an agent where the agent is “not reasonably
available, willing and competent to fulfill his or her obligations.”*® The Generd Obligations Law which
governs powers of attorney does not provide a smilar procedure for challenging a power of attorney.
Consequently, the courts have relied on their inherent power to provide appropriate relief. The proposal
provides statutory authority to address such Situations

Conggtent with amending section 81.03 to include the definition of life sustaining trestment that is
contained in section 81.29(e), section 81.29(e) is amended to delete the definition for the sake of clarity
and to avoid unnecessary confusion.

Subdivison (d) of section 81.29 isamended to read as follows:

(d) If the court determines that the person is incapacitated and gppoints aguardian, the court may
modify, amend, or revoke any previoudy executed gppointment, power, or delegation under section
5-1501, [5-1601, or 5-1602] 5-1505, or 5-1506 of the generd obligations law or section two thousand
nine hundred sixty-five of the public hedth law, or section two thousand nine hundred eghty-one of the
public hedth law notwithstanding section two thousand nine hundred ninety-two of the public hedlth law,

or any contract, conveyance, or disposition during lifetime or to take effect upon desth, made by the
incapacitated person prior to the gppointment of the guardianif the court findsthat the previoudy executed

15 See eg., Inre Wingate, 169 Misc.2d 701, 647 N.Y.S.2d 433 (Sup. Ct., Queens Co. 1996); In
re Rochester General Hospital (Levin), 158 Misc. 2d 522, 601 N.Y.S.2d 375 (Sup. Ct., Monroe Co. 1993).

16 N.Y. Pub. Health Law §2992.
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appointment, power, delegation, contract, conveyance, or dispositionduring lifetime or to take effect upon
death, was made while the person was incapacitated].]_or if the court finds thet there has been a breach
of fiduciary duty by the previoudy appointed agent. In such event, the court shall require that the agent
account to the guardian.

Subdivison (e) of section 81.29 is amended to read as follows:

(e) Nothing in this article shall be construed either to prohibit a court from granting, or to authorize a
court to grant, to any person the power to give consent for the withholding or withdrawd of life
sustaining trestment, including artificia nutrition and hydration. [When used in this article, life sustaining
trestment means medical treatment which is sugtaining life functions and without which, according to
reasonable medica judgment, that patient will die within areatively short time period.]

The proposal amends section 81.30 to permit MHLS to monitor the cases in which it has acted
as counsdl or court evauator and clarifies which court should receive the initid report. Section 81.30 is
amended to read as follows:

(8 No later than ninety days after the issuance of the commission to the guardian, the guardian
ghdl file with the court that appointed the guardian areport in aform prescribed by the court stating
what steps the guardian has taken to fulfill his or her responghbilities. Proof of completion of the
guardian education requirements under section 81.39 of this article must be filed with the initid report.

(b) To the extent that the guardian has been granted powers with respect to property
management, the initid report shdl contain a verified and complete inventory of the property and
financid resources over which the guardian has control, the location of any will executed by the
incapacitated person, the guardian's plan, consistent with the court's order of appointment, for the
management of such property and financia resources, and any need for any change in the powers
authorized by the court.

(c) To the extent that the guardian has been granted powers regarding persona needs, the initial
report shdl contain areport of the guardian's persona visits with the incapacitated person, and the
steps the guardian has taken, consistent with the court's order, to provide for the persona needs of that
person, the guardian's plan, congstent with the court's order of gppointment, for providing for the
personal needs of the incapacitated person, a copy of any directives in accordance with sections two
thousand nine hundred sixty-five and two thousand nine hundred eighty-one of the public hedth law,
any living will, and any other advance directive, and any necessary change in the powers authorized by
the court. The plan for providing for the persona needs of the incapacitated person shdl include the
following information:

1. the medical, dentd, mental hedlth, or related services that are to be provided for the welfare
of the incapacitated person,;
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2. the socid and persond services that are to be provided for the welfare of the incapacitated
person;

3. any physicd, dental, and menta health examinations necessary to determine the medicd,
dentd, and mentd hedlth treetment needs;, and

4. the gpplication of heath and accident insurance and any other private or government benefits
to which the incapacitated person may be entitled to meet any part of the costs of medical, dentd,
menta hedlth, or related services provided to the incapacitated person.

(d) If theinitia report sets forth any reasons for a change in the powers authorized by the court,
the guardian shdl make an gpplication within ten days of the filing of the report on notice to the persons
entitled to such notice in accordance with paragraph one of subdivision (d) of section 81.07 of this
aticlefor such rdief. If theinitid report sets forth any reasons for a change in the powers authorized by
the court and the guardian fails to act under this subdivision, any person entitled to commence a
proceeding under this article may petition the court for a change in such powers on notice to the
guardian and the persons entitled to such notice in accordance with paragraph one of subdivision (d) of
section 81.07 of thisarticle for such rief.

(€) The guardian shall send a copy of the initial report to the incapacitated person by mail unless
the court orders otherwise pursuant to subdivisions (b)(7) and (c)(8) of section 81.15.

(f) The guardian shall send a copy of the initiad report to the court evaluator and counsd for the
incapacitated person at the time of the guardianship proceeding unless the court orders otherwise
pursuant to subdivisions (b)(7) and (c)(8) of section 81.15.

(9) The guardian shdl send acopy of theinitid report to the court examiner.

(h) If the incapacitated person resides in afacility, the guardian shall send a duplicate of such
report to the chief executive officer of that facility.

(i) If the incapacitated person resides in a menta hygiene facility, the guardian shall send a
duplicate of such report to the mental hygiene legal service of thejudicia department in which the
resdence is located.

The proposa  makes the requirements of section 81.31 cons stent with the requirement added
by an amendment to section 81.15 that the court determine whether the incapacitated person will
recelve acopy of theinitia and theresfter the annua report. This amendment also permits MHL S to
monitor the cases where it acted as court evauator or counsel. This amendment makes the filing
requirements for the annud reports uniform throughout New Y ork. Subdivison (c) of section 81.31 is
amended to read as follows:

(¢) The guardian shdl send a copy of the annud report to the incapacitated person by mail
unless the court orders otherwise pursuant to subdivisions (b)(7) and (c)(8) of section 81.15, shdl send
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acopy of the annud report the court examiner, and shall file a copy of the annua report as provided
herein. If the incapacitated person resdes in afacility,[hospita, school, or an dcoholism facility in this
dtate as those terms are defined in section 1.03 of this chapter, a substance abuse program as that term
is defined in section 19.03 of this chapter, an adult care facility as that term is defined in section two of
the socid serviceslaw, aresdentia hedth care facility or agenerd hospita as those terms are defined
in section two thousand eight hundred one of the public hedth law,] the guardian shal send aduplicate
of such report to the chief executive officer of that facility [and] .If the incapacitated person resdesin a
menta hygiene facility, the guardian shall send a duplicate of such report to the menta hygiene legd
sarvice of the judicia department in which the resdenceislocated. |f mentd hygiene legd service was
appointed as court evauator or as counsd for the incapacitated person at the time of the guardianship
proceeding. the guardian shall send a duplicate of such report to the mental hygiene legal service of the
judicial department where venue of the guardianship proceeding was located if so ordered by the court.

(d) Thereport shal befiled in the office of the derk of the [county in which the incapacitated
person last resided before the appointment of the guardian if he or she was at such time aresident of
the city of New York. If the incapacitated person was not then aresident of the city of New Y ork, it
shdl befiled in the office of the clerk of the] court which gppointed the guardian.

(e) If theannud report sets forth any reasons for a change in the powers authorized by the
court, the guardian shal make an gpplication within ten days of the filing of the report on notice to the
persons entitled to such notice in accordance with paragraph three of subdivison (c) of section 81.16
of thisarticle for such rdlief. If the annua report sets forth any reasons for a change in the powers
authorized by the court, and the guardian fails to act in accordance with this subdivison, any person
entitled to commence a proceeding under this article may petition the court for achange in such powers
on notice to the guardian and the persons entitled to such notice in accordance with paragraph three of
subdivison (c) of section 81.16 of thisarticle for such relief.

The proposa dlarifies that intermediate and fina reports filed because the incapacitated person
has died are not required to include information concerning the functiona abilities and trestment of the
incapacitated person and also conforms this section in a manner congstent with the third amendment
which defines “facility” and removes the repetitious language from the Satute.

Subdivisons (a) and (b) and (f) of section 81.33 are amended to read asfollows:

(@ A guardian may move in the court of his or her gppointment for an order permitting him or her to
render an intermediate report to the date of the filing thereof in aform prescribed by the court which
shdl include the same information asis required under section 81.31 of this article_provided, however,
that if the incapacitated person has died the report need not include information otherwise required in

paragraphs 5 and 6 of subdivison (b). The court may order the report to be filed with the clerk of the
court on or before afixed date.
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(b) When aguardian dies or is removed, suspended, discharged pursuant to the provisions of this
article, or allowed to resign, the court shall order afinal report in aform prescribed by the court which
shdl include the same information asis required under section 81.31 of this article_provided, however,
that if the incapacitated person has died the report need not include information otherwise required in
paragraphs 5 and 6 of subdivison (b). When such areport has been made in the course of a
proceeding to remove a guardian, the court may dispense with a further report.

(c) Notice of thefiling of areport under this section shall be served upon the persons entitled to notice
pursuant to paragraph three of subdivison (¢) of section 81.16 of thisarticle. If the incapacitated
person is deceased, notice shall aso be served upon his or her executor or administrator, if any.

(d) The court may appoint counsd for the incapacitated person, if living, for the protection of such
person's rights and interests with regard to such report. The court may appoint areferee to hear the
matter and report to the court.

(e) Upon the motion for a confirmation of the report of the refereg, or if the report is made before the
court, upon the court's determination, the report shall be judiciadly approved and filed. The
compensation of the referee and of counsel shall be fixed by the court and shdl be payable out of the
edtate of the incapacitated person unlessit is determined that the incapacitated person is indigent.

(f) If the incapacitated person resides in afacility[, hospital, school or an dcoholism facility, asthose
terms are defined in section 1.03 of this chapter, a substance abuse program asthat term is defined in
section 19.03 of this chapter, an adult care facility asthat term is defined in section two of the socid
services law, or aresdentia hedth care facility or agenerd hospita asthose terms are defined in
section two thousand eight hundred one of the public health law], a copy of areport under this section
shdl be served upon the chief executive officer in charge of that facility and upon the menta hygiene
lega service of the judicid department in which the resdenceis located.

The proposal incorporates a grammatica correction into section 81.36.

Paragraph (3) of subdivision (a) of section 81.36 is amended to read as follows:

3. the incapacitated person [dies] has died; or

The proposa permits an expedited proceeding in cases where the need of for the guardian to
exercise additiona powersis clear and no objections are raised and makes subdivision of section 81.36
congstent with section 81.11(f) which limits the right to seek ajury trid to the aleged incapacitated
person and his or her counsd.

Subdivision(c) of section 81.36 is amended to read as follows:



(c) There shdl be a hearing on notice to the persons entitled to notice pursuant to paragraph
three of subdivision (c) of section 81.16 of this article. The court may for good cause shown dispense
with the hearing provided that an order of modification increasing the powers of the guardian shall st
forth the factua basis for digpensing with the hearing. If [any party to the proceeding] the incapecitated
person or his or her counse raises an issue of fact asto the ability of the incapacitated person to
provide for his or her persond needs or property management and demands ajury trid of such issue,
the court shdl order atrid by jury thereof.

Finally, the proposa corrects the numbering of section 81.44.
Section 81.44 of the menta hygiene law as amended by chapter 32 of the laws of 1993 is
amended to read as follows:

Section 81.4[4]_3 Proceedings to discover property withheld.
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